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DIGEST: rmploe ea oevrseas tour renewl asremeaut travel

I l ~~~~~~~~warn peutpcsnad because of Agriculture Department's
| X ~~~~~~~workload raquirse-ta. He r 'qrtook renewal agvecu ut
: t~~~~~~~~~revet after notiffCtcatouo et *:aaf~r within the

, De~~~~~~Ppal Set to coutenueus United States. hplayee
!~ ~ ~ ~ ~~~~L n ot liable for repayueot of such travel expense
t In~~~~~~S view of travel poaitponesant iD interest of

. GOVemenDt anDO specific provision in the executed
renewal agrewfi_ th~st transfer in the interest of
the Covermseuc Il ant be regarded as agrefhnt
violaticn. However9 provision o! renewal Eunice

recata intc{couaistent vith 5U.S.C 5728 and

Tbis matter is before us OD the request of Kay 12i 1976, fron
NJ. Orris C. iluet, aD eutburlre c ertifying of fleer of the Department
of 4 riculture, for a deelsiob regardinjt that Depart6ent's obligation
to recover $794.89 paid in connection wlth the runwvat agreement
traele of hr. Willi A... Vincher.

Zucideat to completion of his initial. 2 yearsof stervice in Juneau,
Alaska, on August 18, 1973 H r. Viecher entered into * renewal agree-
ment for an additional 2-year tour of duty and requested leave for
purposes of tour renewal. agreauent travel to begin Miguel 20,
1975. b8acuse of work load deaads, Hr. Ytncbar'e supervisor
*asked that the leave be dclayed. 37 um~orandmn dated July 31,

f ~~~~1975, permssaion vas givea bytthe Regional fttrenter to delay
tine taking of leave no later than February 20, 1976. Hr. Vi~acher
subseqoently requested letive to bgiln Deccaber B, 1975. That
Leave request having been approved, & travel Authorization wasii ~ ~~~issued on October 3, 1973, to cowar th. requested round-trip
travel tram Juneau to kilo, Hawaii, limited to the expense of
round-trip trae wl to the *aplovee'sa*ctual residence in Corvallia,
Oragos.

At an unspecified date Kr. Vlscher had appiled for a positicu
1n Eugene, Oregon, under the Forest Service's Meritft Fomoioa Pinz.

j - ~~~~On Novmaber 27, 1975, he vas offered and accepted a lateral transfer
| v~~~~~ith the Forest Serr'ce to Eugene, Oregon. tc be rffective January 26,
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On December 8, 1975, after havL a accepted the transfer to
ageaso Mr. Viacher and his Lcmediate tfamly traveled La Hilo, Hawaii,

for the period of leave. After re wrning to Jumeau, he proteeded Lo
effect the transfer to tgU!ene!.

The certifying officer questIons bether, under the tircustances
described, Mr. Viucher La obligated to refund the 4794.89 paid br the
Departamet of Agriculture for the reneual ArCT&-at travel between
Juneau snd Hilo. In this cuonnction the certifying officer also askR
tethsr thn fact that an eaployse haa a voluatary application on file
with the sace, or other Federal ageaclesa requesting asaignmsat to a
post of duty in the concerulsuvu United States at the time or after,
he signs a renewaL agreement to stay et a post of duty outside the
ceateruinoua United States nullifies bhi intent at the §ame time hIe
etaine the renewaL agreement. The last question ia hypothetical and
vill bo addressed only tneofar as it applies to the fcts of ths caose.

Section 5728 of Title 5 of the United Stakes Code (1970) provIdes
that an agency shall pay the round trip travel expenses of en emloyea
and his Iiaxediate faeily from the post of duty outside the conduqurla1

ment or tranufet tu the post of duty, after he haa jotlfactotily
completed an acreed period of service outside the continental United
States and Is returnilg to his actual plice of residencs to take leave
before serving another tour of duty at a post of duty outsIde the
continental United States under a new written agreesant.

Tbe Federal Travel Regulations (FTR) (FPiR 101-7), in paragraph
2-1.5b(i)(b) (May 1973) require; as a condition of eligibility for
overscas tour renewal agreement travel that thi employee enter into
i r su written a&reoneat for mnother period of service at the seae or
aother post of duty outside the conteruinoua United States Cha 48
contiguous States and the District of Coluabia3 The liability of an
employee for noncompliance with the renewal agreement is eet forth
at FTR pars. 2-L.5h(4) which, Lnsofar as pertinent, provideas

"(4) Liability of ew71oyoe - noncomiilsnce vwith
new aarue . An mnployee who iur ressons not

- beyond his control an4 not accaptable to the agency
conceraeJ fall. to complete the period of service
spectafed in a new *ervkce ajreact Lo obligated for
aqpenaes a"d for allowances paid to him.
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'(a) Failure to comietejIaittal Year of service.
If the sployee fails to ccaplete 1 year oi se*Vice
under a new agreement, he iu indebted to the
CovTnTeTnt for any mounts spent by the Cove nat
for (1) his transportation and pe: die end
tr.aaportation of hi. imuediate feaily f.oe the
post of duty to his place of actual residence
and from him place of actual residence to the last
post of duty where Fe failed to copaetc a year of
servteC. Vsut

Aicord'nglyp siDce fr. aischer did not coiplate one yepir e the
thea o ietb of the poyt e toutside tee ouiarnious Unt tsu; St Utedp
be would be responslble for repayreaL of renew al grcoaeut travel
and traneportation expenses unless his f-llu e to falfill the to..'a
oS tae renewtl agreement its for. rToonu beyond hie contrcl und
acceptable to the ageimcy. In this connection, we do not believe that
NCO Viachev's pplication'for a stateside poeiticn, nither prior to
or subsequent to his ex cution of the renrsnal agreementp nullifies
the int nC of thbe employee *-9 serve outsido the conterainous United
States or the agreement itself. To conclude othd;:Wie vould unduly
restrict employee. in their participation in agency sltrit promotion
plans and, thus, limit thin effectiveneas of the plans.

The primary questiom of whether Mr. Viacher is obligated to
refund renewal asremeut trivet and transportation expenses is
complicated because the tenrs of the renewal agreement that he
executed are not in strict compliance with the requiraents of
5 U.S.C. 5728,.FTR para. 2-1.5h, or the Dfpartsent or Agriculture's
internal regulations. Rather than requiring that thn esployee
remain for a specified period at a post of duty outside the
conterninous United States, the agreement purports to require only
that the employee remain in tie s3rvice of the United States
Covernment for a minimaw of 2years unless separated foi reasons
beyond his control or transferred in the interest of the Government.
The agreement further provides

- "Should I resign for reasons not acceptable to the
Covern-ct or am separated for cause within one
year from my return to duty less the period of
leave used, I hereby agree that I will refund any
payments made to we or on my account by the UnitedA ttes for the *bove described travel and
tran sport tion* *n
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Snce the tUrau of the standard form r*remmnt usctted bry . Vi cher
are Inconslatent 4ith the regulatioas, ws recommnd the Deurltmeat of
AgricAlLturs'a revision oL that fLm.

Uader the particular circumstances OL this ceasn howvner, we
* llove that the specific provision of the agreeont to the effect that
a transfer elsewhere in the interest ct the Goverment vill not be
reaarded as a violation of Ute agreeent may be construed as valid
Lnaoiar as it applies to transferm such as Hr. Yische'a. Even
though an aptGy7e nay apply for a posit ton potentially involving
transfer froin the cveraeae duty pokst, the selection process is sWb
that an agency or department can properly deteruSne whether or Pat a
transfer ultimately effected in the Govermscatas interest thich
results in the eaployee'a departure from the orersaes post is for
reasons beyond him control which are acceptebla to the agency
cucftrued. We note in this connectaon that the Departaswt of Defense
has so dctemrined by regulation.. Se paragraph C4a08 of the Joint
TrTvel Regulations, volme Z , entitled Violation Of Alreeent, which
bpetfically provides .u parts

*** * Transfers from one duty station to another
while servinag Under a curnnt sgreemnt within the
&ame military departaent or agency, eves though a
rgj agrerment Is signed in connection with such

ansfar, ie not an egremazat violation."

1n view of 'bs fact that the renewal agreea nt travel was
postponed btcaaaae of the work load and permission was given to
delay it for 6 month,, and in view of the language of the renewal
agreement execute * oy Hh. Viseber lidicat.ig that a transfer in the
interest of the Goverment wiLl not be regarded as a breach thereof,
the eo,;ayee Is not liable tor repayueut at amounts expended for
traxel end transportation to and from Ha-'&aii for purposes of overseas
renewal agreement travel.
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